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' 'THOUSAND ISLANDS PARK CORPORATION
-1 REV JOHN D. ANDERSON et al. :

| At a Term of the Supreme Court of
the State of New York, held for the
County of Jefferson on October 2, 2008.

'| Present:  Hon. Joseph D. McGuire, Justicei

In The Matter of The Application for.

a Declaratory Judgment, Review Under
-Article 7 of the Real Property Tax Law of
Tax Assessments and Article 78 of the

- Civil Practice Law and Rules by o

MEMORANDUM 'ORDER

P_Ialntlffs-Petltlon.efs,, - ‘- : ‘I~nd_e'x No. '20‘(')8-2_'127

vs. . RILNo.22-08-0601

DENISE J. TRUDELL, ASSESSOR FOR THE

 TOWN OF ORLEANS, THE TOWN BOARD OF - -

THE TOWN OF ORLEANS, THE TOWN OF.

'| ORLEANS, THE BOARD OF ASSESSMENT
.REVIEW FOR THE TOWN OF ORLEANS,

COUNTY OF JEFFERSON and the

|| LAFARGEVILLE CENTRAL SCHOOL DISTRICT,

Defendants-Respondents.

| | Joseph D. McGuire, i

One of the. Plain'tiffs-Petitioners. is'Thousand Isl_ar)_ds Park

Corporation (“TI Park”), a domestié corporation that owns a “resortj -

complex” (“Park”) that includes approximately 270 acres of land on an

island in the St. Lawrence Rivér, within the Town of Orleans (“Town”) |




and the Lafargeville Central School District (“School”). -The Park

contains over 300 seasonal cottages, as well as boathouses and docks,'

Plalntlffs Petitioners also include approx1mate|y elghty seven (87) '
-indlwdual owners of cottages boathouses or- docks wrthm the Park.

_ They clarm that the Town has assrgned -and malntalned a umque tax
| parcel ldentlflcatron number for each of the approxrmately 470 separate
- cottage, boathouse and. dock parcels Wlthln the- Park and to the
_ corporatlon since the 1930 S, and that these parcels were separatelyi
assessed to theur owners, the mdlwdual Ieaseholders ' ‘

For tax year 2006-2007,.the Town. completed a town-wide
revaluation and. atter unsuccessfully pursuing the local griev’ance and |
Board of Assessment Revrew (BAR) processes, an RPTL Article 7 and. .‘-
: "CPLR Artlcle 78 proceedmg was filed by the corporatuon and
| approxrmately 60 mdrvrdual cottage, boathouse and dock owners for

that year, as well as.for'the succeed.mg 2007—2008_ tax year. Plaintiffs-

: "c0rrespo'ndence to the Park to. notify that it would no longer utilize|- -
separate tax parcel 1dent|f|cat|on numbers or complete mdmdual tax}.
assessments, for approxmately 430 of the separate cottage, boathouse
and dock parcels within the Park. .

The result was a merger of the formerly mdmdual tax parcels mto -

A whose owners rent thelr Iand from TI Park pursuant to 99 year leases. |

' -Petitione_rs claim that on’or about May 1, ;20.08,the T'own. Assessor sent - o




-1 parcels

<]

the Park parcel, although,' of the ind‘i\'/ldu‘al 'Plaintiffs-Petltioners he:reln ,

approximately six individuals did not have their parcel merged into the

, Park Plamtlffs Petltloners clalm that not|ces were not provnded to the

lndlwdual parcel owners whose tax parcel |dentlf|cat|on numbers were
deleted and/or merged _mto the.Park parcel. They further claim that |
the correspondence dlrected-‘to the Park provided' a list of values
assrgned to each of the deleted and/or merged parcels desplte the fact

that the Town purportedly was no longer treatlng them as separate‘

The corporate and lndlwdual Plalntlffs Petltloners undertook

'grlevances and BAR challenges and ultlmately commenced the

u-nderlymg proceedlng here in pursurt of, inter alia, assessment :

reductlons and to prevent the deletlon of mdlv;dual parcels from the tax .

 roll,. asserting eight causes of action.. The Defendant Town assessor .'

| and various Town entltles lnterposed an Answer and supportmg

documents and the Defendant School mterposed a separate Answer.

The Town moved on the return date of the Petltlon and Complamt § '

| for dlsmlssal of the CPLR Artlcle 78 clalms, whlch are identified by the}--

Town as the third, fourth and eighth causes of action. The Town claims

that the Assessor’s dete,rminatio'n' to delete the separate, individual tax

i parcel numbers was lawful 'and“_appropriate and that 'ljl'aint'lff_s—.

Petitioners are relegated to RPTL Art_icle7 as their exclusive remedy to




I

challenge their assessments

The School cross moved on the return’ date of the Petltlon and

| Complamt for dlsmussal of the RPTL Artlcle 7 clalms asserted by certam

Plalntlffs Petitioners who the School alleges lack standmg. Specm_ca_lly,'
the School claims'that the individual Plainti.ffs Petitioners are fractional

Iessees and as such, cannot be “aggneved” under RPTL Article 7. The, _

' practlcal result of such clalm if correct would result in dlsmlssa| asto]

the mdrvndual Plaintiffs- Petltloners of the fourth flfth and S|xth causes' a

|| of actlon relatmg to clalms of |Ilegal and unconstltutlonal assessment

methods unequal assessment and overvaluatlon The School offers a ,

' copy of a standard Park Iease in support of its argument that the

individuals are not conferred the nght to challenge tax assessments

and, while obhgated to pay any. taxes or assessments attnbutable to

‘I | any mduv:dual S parcel are not obllgated to pay the taxes dlrectly to the

:V levymg munlc1pa||ty

DISCUSSION

' CPLR Artlcle 78 Causes of Actlon.

The Respo-ndent Town's contentloh that'its d‘ecisi’on to no Ionger .

separately assess the lots wuthm the Park was appropriate and lawful

under the Real Property Tax Law and deC|S|onal law is. technlcally ‘

correct. It IS, true that an assessor: cannot be forced to separate!y

_assess improvements to someone other than the owner of the land on|




which the improvements are located ‘(see Doughty v Loomis‘, 9 AD2d
574 [3“‘ Dept 1959]); and that a structure bunt on one person 's land
. but occupled by another cannot be assessed to the occupant of the
, structure (see Haas v Bd. of Assessors of Town of Clayton, 109 NYSZd'
H527 [Sup Ct, Jefferson County 1951]) ‘ - |
However, the present case is dlstmgwshable from the crted cases
on several grounds mcludlng, but not llmlted to: the long standmg,
_former. practlce of separately assessmg- the.lots wrthm the Pa'rk to the-‘
. respectiVe owhers of the improveme-nts/less'eeS' the"f-ormer‘method- of
assessment resulted in assessmg the |mprovement owners/lessees for -
‘ both the value of the land and the: lmprovements on- thelr respectlve
lots; the Town has determlned to maintain separate assessments for
some of the |mprovement owners/lessees and it appears the Town
‘must ~assess each lot and lmprovement sepa_rately ln.order to arrive at.
':- a-total valuatlon for the Park - R

A challenge to 'a real property assessment clalmmg the|
' assessment is excessuve or unequal or unlawful or that certain real B '
| property may be mrs-classuﬁecl (RPTL § 706) is generally asserted inal -
| review p}roce‘edlng. u.nderthe Re‘aI'Property Tax Law (RPTL Article 7).
| “l'h'is is usually the eXclusive rem'edy ava'ilable to a taxpayer (RPTL §
700; see N/agara Mohawk Power Corp v C/ty School Dist. of Clty of| . '
| Troy, 59 NY2d 262, 268 [1983])




However, an Arti,cle?ﬁproceeding is not the exclusive manner of
‘challenglhg a tax assessment, and such challenges using an Article 78'
"f proceeding mey go forward contemporaneously w.lth an Artle'l.,e 7 acltion. | |
if there are certaih ju’rlsdlctlonal or other oredlcates ln.issu'e (see, e.'g'.,
Xerox Corp. v Town of Webster, 204 Aozd‘_ggo [4th De.pt.’1994]).. As'
co_gen‘tly stated elsewherey» .. the CPLR Article 78 proceeding is
. _e'ppropriate where .. itis asserted that the method employed m the
; essessmeht' 'lhvolying several propertles is unconstntutlonal
| (Averbach v Bd of Assessors of Town of Delh/, 176 AD2d 1151 1152
| [3° Dept 19911). | - | |

It is the Court s. duty to determme whether the clalm oflmproper .
_ methodology is sufflc:ent to permlt rellef under Article 78 or whether '
excluswe use of Real Property Tax Law Artlcle 7 is approprlate (see AES
Somerset LLC v Town of Somerset 24 AD3d 1263 [4th Dept. 2005])

Where the assertlons regardlng methodology are conclusory and |
..'based solely on s‘peculatlon, ‘the _sole remedy for alleged lmproper -
assessment_ i‘s the Real .Property Tek Law (see .Matte‘r of Board o'f Mgrs.
| of -Greens of N. Hills .Condominlt/m v Bd. of Assessors of C;ounty of
Nassau, 202 AD2d 417 [2™ Dept 1994], v denied 83 NY2d 757; see
“also Kahal Brei Emunim & Telmud Torah Bnei Simor? Israel v Town of|
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Fallsburg, 78'NY2d 194 [1991]).
"',A review of the Petition and Complaint indlcates there are
‘lallegations of‘i_rnpro_per m_ethodology sufficient to state _an"Article 78 l
claim with regard to the ‘Town’s assessn’lent of the Park. “While such
allegatlons are in part conclusory, the Court flnds that the Towns
change from - its prlor practlce “of assessmg the lmprovement _
‘ owners/lessees separately, to the: new practlce of assessnng a total -
,value to the Park wrthout notice to the affected taxpayers who
prevxously had the rlght to grleve and challenge thelr assessments, is.
| an action that may be challenged pursuant to Article 78. Accordmgly, .
at thlS stage in the Iltlgatlon the Court denles that part ‘of the Town s
, motlon for dlsmlssal of those causes of actlon

' Standmg of Individual Petltloners under RPTL Artlcle 7

| The School correctly states the holding of the Court of Appeals
. W|th regard to fractlonal lessees Iackmg standlng to malntaln a tax
I certiorari proceedmg unless the Iease expressly confers the rlght to
'assert the lessors undivided property mterest ln a challenge of the
‘assessment or unless the lessee is reqUIred to pay dlrectly the taxes
levied agamst the lessor s-undivided parcel " Matter of Waldbaum, Inc. _
v Finance Adm r of City of N Y 74 NY2d 128, 132 [1989] However,
“the Court is not constralned to bllndly follow the Wa/dbaum holding |
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based “on Defendants—Respondents contention that the fractlonal
lessees in Waldbaum -are analogous to the Park lessees herein.
It is the Court’s V|ew that the unlque lelSlon of real property

rights between the Park- and its lessees presents factual dlstlnctlons

T between the Waldbaum lessees and the Iessees of the Park that results

in fll’ldll’lg that the Waldbaum rule i lS either satlsﬁed or not appllcable to

‘ the mdlvrdual Plalntlffs Petltloners herem

- For mstance, a typlcal Park lease requures the Lessee “to pay any

gt and all ‘taxes or assessments that may be assessed upon said lot by

any county, townshlp, or schoal dlstnct Whlle the lease does not .

'expressly confer to. a Iessee ‘the Park's rlght to challenge an '

1 assessment or reqwre the lessee to pay the mumcrpal taxmg authorlty

‘ - dlrectly, it does not forbid dlrect payment Nevertheless itis.clear that|’

 the lessee is responsrble for every cent of real property taxes assessed ‘

| upon the Iessee s lot. ThlS satlsfles the rule that “the assessment must

also have a dlrect adverse affect on the challengers pecunlary

' mterests” (Matter of Waldbaum, Inc 74 NY2d 128 132) in order for'. o

| a fractional lessee to have standlng to. maintain a tax certloran .-

proceedmg “(See Blg “V” Supermarkets, Inc. v Assessor of the Town
of E. Greenbush 114 AD2d 726 [3“1I Dept. 1985] )
Further the Court of Appeals stated its determmatlon of sound

pollcy and detern‘unatlon in Waldbaum was “to avold a fracturlng of _




[e]

challenges against an assessment; to prevent duplicative petitions; ...;

to protect the 'taxing. authority from multiple litigation as to the same

\|parcel by parties of unknown relation to the taxed premises; and to |

ensure that the assessment consequences are proportionately spread

Jamong all entities ;ha_\}ing 'o‘b_ligatlons flowing oot of a divided

assessment unit.” (Matter .of Waldbaum, Inc., 74 NY2d 128, 134)
[Emphasns added, mternal C|tat|ons omltted] There is no indication

that any of these pollcy concerns will be wolated of exacerbated by a

, determlnatlon that these Plaintiffs- Petltloners are aggneved partles

pursuant to RPTL Artlcle 7.

In addlthl‘l there is the fact that the mduvudual lot lessees have
been assessed and bllled separately and dlrectly by the Town since at

least the 1930's, as’ clalmed by_-.Plalntlffs—Petltlo_ners, or since thef’

1] 1960's, as claimed by.DefendantsJ‘RespOndents. Whether or not this

| has been a burden on'the Town or pr‘ef'erential treatment conferred on

the. Park lessees, It appears that the Town contlnued to assign

' mdlwduallzed assessments on each Iot for the 2008 2009 tax year in} '
| order to arrive at a number for assessmg the Park, as a whole, with the|- -

' newly “merged” lot parcels Where, as here the individual Plaintiffs-

Petltloners have prevrously had the rlght for a perlod of approxumately

i fifty or more years - to gneve and challenge the Towns tax

assessments of each lot, and they were not provided with notice of the R




| Towns intent to delete and/or merge theur |nd|V|dua| tax parcel
1umbers with the Park, the Courtis: concerned that denying standmg
to Plamtlffs Petltloners wouid result in a vrolat|on of basrc concepts of
due process " equity and falrness in thns case and under the'

| pircumstances presented.

CONCLUSION

Accordmgly, based upon the foregomg. it is hereby '
ORDERED that, the Defendant Respondent Towns motron to
| ;dlsmlss Plamtlffs Petltloners third, fourth and elghth causes of action
on the grounds that CPLR Article 78 rehef is mappropnate |s hereby
’fDenled and it is further o |

ORDERED that the Defendant Respondent School S Motlon to

dlsmlss as to the mdwrdual Plalntlffs Pet|t|oners fourth, fifth and sixth

a

|causes of actlon on the ba5|s of a lack of standlng |s hereby Demed

and it'is further '

. The foregomg is the Memorandum and Order of the £ourt a

.' Dated: December 31 2008 /)/) ‘ | '

‘ Lowvme, NY - prtlnt C 2
/ Joseph D. McGUIre,fgiis C.=
. , R

= The signing of this Memorandum/Order shall not constltute entry

or filing under CPLR 2220. Counsel is not relieved of the appllcable
provisions of the rule with regard to filing, entry, and serving Notice of |
Entry of Order. .
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The Court has considered the followmg pursuant to CPLR 2219:"
Notice of Petition of Kathleen M. Bennett, Esq., dated July 30, 2008;
Affirmation of Kathleen M. Bennett, Esq., wnth EXhlbltS A and B, dated
July 30, 2008; Affidavit of Joseph Turri, wuth Exhibit A, dated July 30,

| 2008; Verlﬁed Petition and Complaint, dated July 30, 2008, with-

EXthlt A; Verified Answer of LaFargeville Central School District,
dated September 17, 2008; Verified Answer of Denise J. Trudell,

" Assessor for the Town of Orleans The Town Board of the Town of

Orleans, The Town of Orleans, and The Board of Assessment Review

for the Town of Orleans, dated September .25, 2008; Affidavit of

Denise J. Trudell, withExhibits A-D, dated September 25, 2008;

Affidavit of Donna Chatterton, dated September 24, 2008; Affidavit of -
- Robert Hotis, dated September 24, 2008; Affidavit of Ted Weisberg
.dated September 24, 2008; Affirmation of James A. Burrows, Esq.,

with Exhibit A, dated September 26, 2008; Memorandum of Law of

| James A. Burrows, Esq., dated September 26, 2008; Notice of Cross-

Motion of LaFargeville Central School District, dated September 26,

|{ 2008; Affidavit of Joseph G. Shields, Esq Attorney for LaFargeville |
Central School District, with Exhibit A, dated September 26, .2008; | .
- Affidavit of Susan Whitney, with Exhibit A, dated September 25, 2008; .

Memorandum of Law ‘'on Behalf of Respondent LaFargeville CSD, by

‘Joseph G. Shields, Esq., dated September 26,  2008; Reply |’

Memorandum of Law, by Kathleen M Bennett Esq., dated October 1,
2008. - .
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